
 
 

1 

SALT LAKE CITY COUNCIL STAFF REPORT 
 
DATE:   November 7, 2006 
 
SUBJECT: Briefing on the use of New Markets Tax Credits to aid in the 

construction of the Sorenson Unity Center Project – Resolution 
accepting the Public Benefit Study required by Utah Code 
Section 10.8.2   

 
STAFF REPORT BY:   Jennifer Bruno, Policy Analyst 
 
AFFECTED COUNCIL DISTRICTS:   District 2 
 
ADMINISTRATIVE DEPT:  Public Services 
AND CONTACT PERSON:    Rick Graham, Director 
    
 
KEY ELEMENTS: 
A. The Administration will brief the Council on an initiative to benefit from New Markets Tax 

Credit Financing (a financial tool authorized by Congress in 2000) in order to cover a 
funding shortfall in the construction of the Sorenson Unity Center.  

B.  Construction bids came in at $700,000 over budget (bids included classroom space for the 
computer clubhouse).  The Council could choose to appropriate an additional $700,000 from 
the general fund balance to cover this difference, or the Council could choose to pursue 
New Markets Tax Credits. 

C. The advantage to pursuing New Markets Tax Credit Financing, is that because the City 
already has approximately $4.7 million to contribute towards the project, the financial 
institution that would be the City’s investor in the project (“The Bank”), is willing to 
contribute approximately $1.99 million.  Proceeds above and beyond construction costs 
could be used towards the first few years of operations and maintenance expenses at the 
Center, reducing the burden on the general fund during that time.  The net benefit to the 
City is as follows: 

• Pays the $700,000 cost overrun 
• Reimburses the approximately $550,000 the City has already spent on design of the 

Center 
• Leaves approximately $399,000 for the City to use in operations and maintenance of 

the Center, above and beyond what the City receives in rent payments from tenants 
(the sum of the developer fee, interest payments made, and interest accrued).  Given 
that the administration estimated it would cost approximately $150,000 above rental 
income to operate and maintain the Center, this money would operate the Center for  
just over 2.5 years.  It is important to note that this sum could increase as 
contingencies of the development are or are not used.  Any “extra” money not used 
in development will be paid to the City as a part of this “developer fee.” 

 
See chart below for a detailed breakdown: 
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Net Benefit Analysis
Financial Instituations Contribution 1,990,382$       

Associated Costs of Deal:
Land rent ($1 per year, 7 years) 7$                    
"Reimbursment" of the City for expenses 
incurred (the City will fund rent out of this 
payment - In turn, rent will pay for the 
interest costs of the loan) 566,157$          
Reserves for closing the deal after 7 years 
("Put" and "Call") - may be as low as 
$1,000 100,000$          
Other Fees/Contingency 225,000$          

Total Associated Costs 891,164$         

Net Benefits:
Payment of cost overrun 700,000$          
"Developer Fee" (for City to use for O&M) - 
less rent paid 179,968$          
Interest on City's $4.7 million 167,237$          
Interest on Funds remaining with the City 52,013$           

Total Net Benefit to the City 1,099,218$      
Note: The developer fee is a balancing number and may 
increase if all contingencies are not needed  

 
D. The Administration has indicated that in order for the New Markets Tax Credit approach to 

move forward, the Council would need to express its support on or before the November 
14th City Council meeting. 

E. The following outlines the proposed structure of the deal that the City would agree to in 
order to benefit from these New Markets Tax Credit Financing (for a brief explanation of the 
basics of New Markets Tax Credits, see the section on page 4).  This deal can also be seen 
graphically in the attached flow chart: 

1. In order for the investor to receive the benefits of these tax credits, the investor’s 
money must be loaned to a non-governmental entity.  Because the City already has a 
Foundation formed (“The Salt Lake City Foundation”, formed in 1997), this 
Foundation will act as the conduit for the receipt of these tax credits.  The Bank 
requires the creation of a separate entity from the Foundation to actually receive and 
have control of the money.  As such, the Salt Lake City Foundation will create the 
“New Utah Entity,” (a non-profit corporation) to receive all of the money to 
construct the project.  (See Matters at Issue for issues relating to the Salt Lake City 
Foundation/Budgeting issues) 

2. The total amount transferred to the “New Utah Entity” from the Bank is 
approximately $6.7 million.  The “New Utah Entity” is only responsible for 
interest payments on this “loan.”  The cost of these interest payments is included 
in this $6.7 million.   

• Process - The City will loan approximately $4.7 million to the Bank’s 
Investment Fund, a subsidiary of which is the arm that actually gives out 
the tax credit-based funding (a CDE).   

• The Investment Fund will pay interest on this loan, at .5% for a period of 8 
years.  The total amount paid to the City in the form of interest is $167,237.  
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The terms of this loan will stipulate that the Bank (through the CDE arm) 
will contribute $1.99 million into the Center, through the New Utah Entity.   

• Because of the tax benefits that the Bank receives as a result of their 
involvement in the federal New Markets Tax Credit program, during the 
“compliance period” (7 years), the New Utah Entity is only responsible for 
the interest on these loans, which has been included in the total $6.7 
million.   

• Therefore, the City will be responsible for no additional funds in order to 
achieve this deal.  While the documents make reference to payments 
beyond the 7 years, a separate agreement with the Bank will enable both 
the Bank and the City to terminate the deal after 7 years.  It is important to 
note that the Bank will be required to give notice to the City if they decide 
to terminate or not to terminate.  If they decide not to terminate, this would 
give the City notice, and would serve as an impetus for City action to 
terminate the agreement. 

3. The City will enter into a ground lease with the New Utah Entity for a term of 60 
years (Markets standard timeframe), for the entity to construct the building.  During 
the period of their agreement, the New Utah Entity will own the building, and will 
secure the $4.7 million portion of the loan with the deed.  At the end of the 60 year 
term, the City will become the sole owner of the project (the highly likely scenario is 
that the City will terminate the agreement with the New Utah Entity when they 
terminate the agreement with the Bank, after 7 years). 

4. The City will also enter into a master lease whereby it will act as an agent and 
developer for the New Entity in order to construct the building.  This lease would 
include a developer fee (see above), and will reimburse the City for design expenses 
already incurred ($550,000).  The lease would also specify that for a term of 20 years 
(Markets standard), the City will be responsible for sub-leasing, operations, and 
maintenance of the building, and will also retain all rent and fees paid by users.  The 
rent that the City will pay will be $55,000 per year for the first year, with a 1% 
escalator in each of the following 9 years (the source of the City’s payment for this 
rent is the reimbursed design money, the interest on the initial loan to the Bank, and 
the Developer Fee.  This money will be held by the City and then paid out to the 
New Entity).  The total amount for 7 years of rent is approximately $397,000. 

5. The rent that the New Entity receives from the City will be used to pay for the 
interest due on the loans from the CDE (approximately $385,000 total over the 7 
years). 

6. The New Entity, governed by the Board of Trustees of the Salt Lake City Foundation, 
will control, but will not be able to disperse any funds until the applicable confirmed 
documents relating to the specific part of the project have been demonstrated 
(confirmed construction documents, inspection certificates, etc). 

7. After 7 years the City has the ability to terminate the agreement with the Bank (cost 
of termination is covered in reserves that are factored into the $6.7million loan).  No 
additional funding is required at that time.  At that time the SLC Foundation may 
choose to also terminate the “New Utah Entity” and have the City assume all 
ownership. 

F. The complexity of this arrangement is due to the fact that federal laws prohibit a qualified 
CDE (in this case, an arm of “the Bank”) from entering into an agreement with a 
governmental agency.  The structure the City is pursuing is very similar to a non-profit 
housing corporation forming an LLC for a specific project to take advantage of residential 
low-income housing tax credits. 
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G. Contingency – the City will not release any funds to the Bank until there is a binding 
agreement between the CDE and the New Entity, stating that the CDE cannot use the funds 
for any other purpose other than loans to the New Entity for the purpose of constructing the 
Sorenson Unity Center.  If for any reason the City’s loan could not be used (for example, the 
block were accidentally contaminated with hazardous materials that could not be 
mitigated), the funds would be returned to the City.  The Bank will pledge its Investment 
Fund’s 99.9% ownership interest in the CDE as security for the performance of its loans to 
the New Entity. 

 
NEW MARKETS TAX CREDIT BASICS 
 
A. The New Markets Tax Credits Program was enacted by Congress in December 2000 as part 

of the bipartisan Community Renewal Tax Relief Act. 
B. The purpose is to spur private investment in target low-income, urban and rural 

communities by attracting investors with tax incentives. 
C. The federal program is similar to the CDBG program, in that there is a cap on the number of 

dollars that the federal government allows for tax credits.  Each funding cycle, a number of 
Community Development Entities (CDEs) compete for and are allocated a specific amount 
of New Markets Tax Credit.  Not all CDEs who apply are awarded tax credits.  In this case, 
the Bank that the City is in negotiations with is the CDE.   

D. The CDE must then find a Qualified Equity Investment (QEI – In this case, the non-profit 
corporation created by the Salt Lake City Foundation) to partner with in order to expend the 
Tax Credits that it has been allocated.   

E. The project must be located in a qualified low-income community (the Sorenson Unity 
Center is in a qualified community). 

F. Tax credits can only be used in target areas, for a limited number of purposes.  New 
Markets Tax Credits are not allowed for solely-residential projects.  Mixed-use projects are 
allowed as long as more than 20 percent of the gross income comes from commercial rents. 
 

 
MATTERS AT ISSUE: 
A. The Salt Lake City Foundation is a 501(c)(3) corporation, and was created in 1997 for the 

purpose of accepting small grants and donations.  The articles of incorporation state that the 
board of trustees consist of the Mayor of Salt Lake City, and two trustees appointed by the 
Mayor (currently the CAO and Director of Finance).  As such, once the authority is given for 
the Foundation to pursue this process, the Council currently would have no oversight over 
the actions of the Foundation or the “New Utah Entity.”  However, because this project 
involves development of City property, which may directly or indirectly impact future City 
budgets and/or policy, the Administration is actively pursuing changing the articles of 
incorporation to include the Council Chair on the Board of Trustees.  This will guarantee a 
certain amount of oversight and interest on the part of the Council.  Altering the articles of 
formation is an administrative process.  The current intent is to specify that the third 
member of the Board of Trustees would be appointed jointly by the Mayor and the Council 
Chair. 

B. The City Attorneys Office looked into the matter of the City’s liability exposure at the 
facility.  Because the “landlord” of the property is the Foundation, and is technically not a 
governmental entity, they would not have the City’s situation of governmental immunity.  
After consulting with the City’s Risk Manager, the Attorneys Office recommends that we 
purchase liability insurance.  The City’s Risk Manager has indicated that this is a good 
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solution in terms of protecting the City’s interest in the property and would be fairly 
inexpensive (approximately $10,000 - $20,000). 

C. The details of this deal can be somewhat confusing upon first review.  Council Staff will 
continue to analyze the deal points in order to more fully explain the program.  Tom 
Berggren, the City’s consulting attorney for this matter, will be available at the Council 
Meeting to more completely answer any questions the Council may have.  Staff can then 
work with Mr. Berggren and the Administration to follow-up on Council questions prior to 
the November 14th meeting.  Please consider this staff memo a summary of key issues, 
rather than a completely comprehensive staff analysis. 

 
BUDGET RELATED FACTS:  
 
A. The net cash-in-hand gain to the City is approximately $399,000 in developer fees, interest 

paid to the City, and interest accrued.  This money can be used to operate and maintain the 
Unity Center.  Given that the administration estimated it would cost approximately $150,000 
above rental income to operate and maintain the Center, this money would operate the 
Center for just over 2.5 years.  It is important to note that this sum could increase as 
contingencies of the development are or are not used.  Any “extra” money not used in 
development will be paid to the City as a part of this “developer fee.” 

B. The $700,000 cost overrun will also be covered, with no additional responsibility to the City. 
C. The total net benefit is effectively $1.1 million. 

 
 

 
cc: Rocky Fluhart, Sam Guevara, DJ Baxter, Kay Christensen, Rick Graham, LeRoy Hooton, Tim 

Harpst, Kevin Young, Max Peterson, Boyd Ferguson, Louis Zunguze, Doug Wheelwright, Doug 
Dansie, Kurt Larson, Barry Esham, Marge Harvey, Janice Jardine, Valda Tarbet 
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